


























 

Date: 7th April 2026     Our Ref: S5/26/46      Civic Offices, Clonmel 

 
 

Nigel Kenny 
Derrycastle Stud, 

Derry Demesne, 
Ballina, 

Co. Tipperary. 
 

 
Re: Application for a Section 5 Declaration – Erection of an 

unroofed fence arena for the exercising of horses together with 

a drainage bed or soft surface material to provide an all-
weather surface for private use only at Derrycastle Stud, Derry 

Demesne, Ballina, Co. Tipperary, V94 ER86. 

 

 

Dear Mr. Kenny, 

 

I acknowledge receipt of your application for a Section 5 Declaration received 

on 2nd April 2026 in connection with the above. 

 

I wish to advise that you will be notified of a decision on your application in 

due course. 

 

Yours sincerely, 

 

 

 

_____________________ 

for Director of Services 
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TIPPERARY COUNTY COUNCIL 
 

Application for Declaration under Section 5 
 

Planning & Development Act 2000, as amended  
Planning & Development Regulations 2001, as amended  

_____________________________________________________________ 
 
Planning Ref.:    S5/26/46 
 
Applicant:  Nigel Kenny  
 
Development Address:        Derry Demesne, Ballina, Co. Tipperary 
 
Proposed Development:  Erection of an unroofed fence arena for the exercising of 

horses together with a drainage bed or soft surface 
material to provide an all-weather surface for private use 
only. 

______________________________________________________________ 
 
1. GENERAL  
On 02/04/2026, a request was made for a declaration under Section 5 of the Planning 
and Development Act, 2000 as amended by Nigel Kenny as to whether or not the 
following works constitute development and if so, whether same was exempted 
development: 
 

- Erection of an unroofed fence arena for the exercising of horses together with 
a drainage bed or soft surface material to provide an all-weather surface for 
private use only. 

 
 
2. STATUTORY PROVISIONS 
Section 2(1) of the Planning and Development Act, 2000, as amended, defines “works” 
as:- 
 

“works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure 
or proposed protected structure, includes any act or operation involving the 
application or removal of plaster, paint, wallpaper, tiles or other material to or 
from the surfaces of the interior or exterior of a structure. 

 
Section 3 (1) of the Planning and Development Act 2000, as amended, states as 
follows:- 
 

“In this Act, ’development’ means, except where the context otherwise requires, 
the carrying out of works on, in, over or under land or the making of any material 
change in the use of any structures or other land.” 

 
Section 4(1) of the Planning and Development Act, 2000, as amended states:  

 
4.— (1) The following shall be exempted developments for the purposes of this 
Act— 
(h) development consisting of the carrying out of works for the maintenance, 
improvement or other alteration of any structure, being works which affect only 
the interior of the structure or which do not materially affect the external 
appearance of the structure so as to render the appearance inconsistent with 
the character of the structure or of neighbouring structures 
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Article 6 of the Planning and Development Regulations 2001, as amended states: 
 
Exempted Development. 
6. (1) Subject to article 9, development of a class specified in column 1 of Part 1 of 
Schedule 2 shall be exempted development for the purposes of the Act, provided that 
such development complies with the conditions and limitations specified in column 2 
of the said Part 1 opposite the mention of that class in the said column 1. 
 
 
Class 10, Schedule 2, Part 3 of the Planning and Development Regulations 2001, as 
amended sets out an exemption for: 
 

The erection of an unroofed fenced area for the exercising or training of horses 
or ponies, together with a drainage bed or soft surface material to provide an 
all-weather surface. 
 
This exemption is subject to the following conditions/limitations: 
 
1. No such structure shall be used for any purpose other than the exercising or 
training of horses or ponies.  
 
2. No such area shall be used for the staging of public events.  
 
3. No such structure shall be situated within 10 metres of any public road, and 
no entrance to such area shall be directly off any public road.  
 
4. The height of any such structure shall not exceed 2 metres.  

 
 
Article 9 of the Planning and Development Regulations 2001, as amended sets out 
restrictions on exemptions and states: 
 
9. (1) Development to which article 6 relates shall not be exempted development for 
the purposes of the Act— 

 
(a) if the carrying out of such development would— 
 

(i) contravene a condition attached to a permission under the Act or be 
inconsistent with any use specified in a permission under the Act, 
 
(iii) endanger public safety by reason of traffic hazard or obstruction of road 
users,  
 
(viiB) comprise development in relation to which a planning authority or An Bord 
Pleanála is the competent authority in relation to appropriate assessment and 
the development would require an appropriate assessment because it would 
be likely to have a significant effect on the integrity of a European site. 
 
(viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use.  
 
(xi) obstruct any public right of way. 

 
 
3. ASSESSMENT 
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a. Site Location 
The site is located at Derry Demesne, approximately 3km north of Ballina. It is 
accessed from the R494. The lands at this location fall away from the public road, 
towards the lake.  
  

 
b. Relevant Planning History  

 
On site:  
21/784 Planning permission granted for the construction of dwelling house, treatment 
system and percolation area, and all ancillary site works, also demolition of existing 
entrance and boundary wall and construction of new similar entrance and boundary 
wall set back from the road edge, NIS submitted with the application 
 
19/600064 Planning permission refused to Nigel Kenny - single storey, split level 
dwelling, the demolition and reconstruction of the existing boundary wall to the R494, 
the widening of the existing entrance, the construction of a new access driveway, the 
installation of a proprietary waste water treatment system and ancillary works 
 
18/60/0835 Withdrawn - Application by Nigel Kenny for the construction of a single 
storey, split level dwelling, the demolition and reconstruction of the existing boundary 
wall to the R464, the widening of the existing entrance, the construction of a new 
access driveway, the installation of a proprietary waste water treatment system and 
ancillary works 
 
11/51/0078 Granted - Permission granted to N Kenny for construction of a recessed 
entrance gate, splayed walls and piers and ancillary site works. 
 
09/510334 Refused – Application for permission for a single storey dwelling to M 
Kenny, treatment plant, entrance, access roadway and all ancillary works. ABP Ref 
22.235938 
 
08/51/0787 Refused - Permission was refused to construct a single storey five 
bedroom family dwelling, with roof ridge heights of 3.723 metres and 5.523 metres, a 
proprietary waste water system, percolation beds, widening of the existing farm 
entrance and construction of entrance gates, pillars and railings, associated site works, 
all on a site of 2.6 Ha within the applicants overall landholding of 11.24 Ha and adjacent 
lands containing a 'disused lime Kiln', a protected structure. 
 
03/51/0933 Withdrawn – Application for permission for Residence, septic tank, bored 
well and improvement of existing entrance 
 
Adjoining Lands: None relevant 
 
Enforcement: None 
 
Pre-Planning: None 
 

 
c. Assessment  

Pursuant to Section 5 of the Planning & Development Acts this report will examine 
whether the proposal constitutes (a) development and (b) exempted development. 
 
 

A) “Is or is not Development” 
It is considered that the above listed proposal constitutes “works” as understood by the 
Planning and Development Act 2000, as amended. The above listed proposals 



 Page 4  
 

 

therefore constitute “development” within the meaning of the Planning and 
Development Act 2000, as amended.  
 
 

B) “Is or is not Exempted Development”  
It is considered that proposal for an unroofed fenced area for the exercising of horses 
falls under the following planning exemption:  
 

- Class 10, Schedule 2, Part 3 of the Planning and Development Regulations 
2001, as amended. 

 
The proposed sand arena is for private use and therefore satisfies the requirements of 
Schedule 2, Part 3, Class 10 (1) and (2) above.  

 
The proposed sand arena would be situated approximately 300m from the public road 
and therefore satisfies the requirements of Schedule 2, Part 3, Class 10 (3) above.  

 
The applicant has not provided any elevations of the proposed fencing etc therefore it 
is not possible to ascertain whether the height of any such structure would exceed 2 
metres as set out in limitations under Class 10 above.   
 

 
C) Restrictions under Article 9 

As per the above planning history, planning permission was granted under planning 
application reference 21/784 for the construction of a dwelling house, treatment system 
and percolation area, and all ancillary site works. The approved site layout is shown in 
Figure 1 below:  
 

Figure 1 

 
 
This dwelling has been constructed onsite.  
 
The approved wastewater treatment system and polishing filter is identified in the 
southern corner of the site on the above approved plan. This is the location of the 
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proposed unroofed fenced area. Furthermore, the location of the approved driveway 
is not as per the location of the driveway shown on the submitted plan.  
 
Condition no. 1 attached to 21/784 states:  

 
 
Having regard to the above, it is considered that the following restriction on exemptions 
under Article 9 of the Planning and Development Regulations 2001, as amended would 
apply. 
 

Development to which article 6 relates shall not be exempted development for 
the purposes of the Act— (a) if the carrying out of such development would—  
 
(i) contravene a condition attached to a permission under the Act or be 
inconsistent with any use specified in a permission under the Act, 

 
Furthermore, the application site is less than 50m the Lough Derg Shannon Special 
Protection Area (004058). The proposed development has been screened for AA and 
it has been determined that impacts on this Site is uncertain, and that AA is required 
(See Screening Report attached). This conclusion is consistent with the conclusions 
under planning application reference 21/784 and it is noted that a Natura Impact 
Statement formed part of the application documents.  
 
Having regard to the above, it is considered that the following restriction on exemptions 
under Article 9 of the Planning and Development Regulations 2001, as amended would 
apply. 
 

Development to which article 6 relates shall not be exempted development for 
the purposes of the Act— (a) if the carrying out of such development would—  
 
(viiB) comprise development in relation to which a planning authority or An Bord 
Pleanála is the competent authority in relation to appropriate assessment and 
the development would require an appropriate assessment because it would 
be likely to have a significant effect on the integrity of a European site. 

 
 
D) REQUIREMENT FOR APPROPRIATE ASSESSMENT (AA) AND 

ENVIRONMENTAL IMPACT ASSESSMENT (EIA) 
 

Appropriate Assessment (AA)  
As above, the proposed development has been screened as to the requirement for AA 
and it has been determined that the requirement for Stage 2 AA does arise. See 
Screening Report attached.  
 
Environmental Impact Assessment (EIA):  
The proposed development is not a type of development included for under Schedule 
5 of the Planning and Development Regulations 2001, as amended. See screening 
report attached. 
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E) RECOMMENDATION 
A question has arisen as to whether the following proposed development at Derry 
Demesne, Ballina, Co. Tipperary is or is not exempted development: 
 

- Erection of an unroofed fence arena for the exercising of horses together with 
a drainage bed or soft surface material to provide an all-weather surface for 
private use only. 

 
Tipperary County Council, in considering this proposal has had regard to: 
 

• Sections 2, 3 and 4 of the Planning and Development Act, 2000, as amended, 

• Articles, 6 and 9 of the Planning and Development Regulations 2001, as 
amended, 

• Class 10, Schedule 2, Part 3 of the Planning and Development Regulations 
2001, as amended  

• The declaration application and supporting information. 

• The Planning history of the site. 
 
Tipperary County Council has concluded that the ‘Erection of an unroofed fence arena 
for the exercising of horses together with a drainage bed or soft surface material to 
provide an all-weather surface for private use only’ is development and is not 
exempted development as the development is restricted by Section 9 (1) Restrictions 
on Exemptions of the Planning and Development Regulations 2001, as Amended, as  
 
- It would contravene a condition attached to a permission under the Act;  

 
- It would comprise development in relation to which a planning authority or An Bord 

Pleanála is the competent authority in relation to appropriate assessment and the 
development would require an appropriate assessment because it would be likely 
to have a significant effect on the integrity of a European site, 
 
 

Advisory note to applicant 
The application form refers to an ‘unroofed fence arena’.  
 
The applicant has not provided any elevations of the proposed fencing etc therefore it 
is not possible to ascertain whether the height of any such structure would exceed 2 
metres as set out in limitations under Class 10, Schedule 2, Part 3 of the Planning and 
Development Regulations 2001, as amended. 
 
 

District Planner:                         Date: 24/04/2026 
 
 
 
 

Senior Executive Planner:                                        
Date:  24/4/2026 
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Original 
 

TIPPERARY COUNTY COUNCIL 
 

DELEGATED EMPLOYEE’S ORDER 
 

 
File Ref: S5/26/46        Delegated Employee’s Order No: ___________ 
 
SUBJECT: Section 5 Declaration 
 
I, Brian Beck, Director of Services, Tipperary County Council, by virtue of the 
powers delegated to me in accordance with the provisions of Section 154 of the 
Local Government Act 2001, as amended by Schedule 1, Part 1 of the Local 
Government Reform Act 2014 under Chief Executive’s Order No. 44188 dated 
3rd October, 2025, hereby order that pursuant to the provisions of the Planning 
and Development Act 2000, as amended, that an application under Section 5 
from Nigel Kenny, Derrycastle Stud, Derry Demesne, Ballina, Co. Tipperary, RE: 
Erection of an unroofed fence arena for the exercising of horses together with a 
drainage bed or soft surface material to provide an all-weather surface for 
private use only at Derry Demesne, Ballina, Co. Tipperary is development and is 
exempted development.  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

• Sections 2, 3 and 4 of the Planning and Development Act, 2000, as 
amended,  

• Articles, 6 and 9 of the Planning and Development Regulations 2001, 
as amended,  

• Class 10, Schedule 2, Part 3 of the Planning and Development 
Regulations 2001, as amended  

• The declaration application and supporting information.  
• The Planning history of the site.  

  
Tipperary County Council has concluded that the ‘Erection of an unroofed fence 
arena for the exercising of horses together with a drainage bed or soft surface 
material to provide an all-weather surface for private use only’ is development 
and is not exempted development as the development is restricted by 
Section 9 (1) Restrictions on Exemptions of the Planning and Development 
Regulations 2001, as Amended, as  
 

- It would contravene a condition attached to a permission under the Act;  
 

- It would comprise development in relation to which a planning authority 
or An Bord Pleanála is the competent authority in relation to appropriate 
assessment and the development would require an appropriate 
assessment because it would be likely to have a significant effect on the 
integrity of a European site,  

 



Advisory note to applicant  
The application form refers to an ‘unroofed fence arena’.  
The applicant has not provided any elevations of the proposed fencing etc 
therefore it is not possible to ascertain whether the height of any such 
structure would exceed 2 metres as set out in limitations under Class 10, 
Schedule 2, Part 3 of the Planning and Development Regulations 2001, as 
amended. 
 
 
 
 
Signed:   __________________                   Date: 27/04/2026 
      Brian Beck 

     Director of Services 
  



Date: 27th April 2026       Our Ref: S5/26/46         Civic Offices, Nenagh 

Nigel Kenny 
Derrycastle Stud 
Derry Demesne 
Ballina 
Co. Tipperary 
 
 
Re: Declaration under Section 5 of the Planning and Development Act 
2000, as amended. 
 
 
Dear Nigel,  
 
I refer to your application for a Section 5 Declaration received on 2nd April 2026 
in relation to the following proposed works:  
 
Erection of an unroofed fence arena for the exercising of horses 
together with a drainage bed or soft surface material to provide an all-
weather surface for private use only at Derry Demesne, Ballina, Co. 
Tipperary. 
 
WHEREAS a question has arisen as to whether the proposed development is or 
is not exempted development:  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

• Sections 2, 3 and 4 of the Planning and Development Act, 2000, as 
amended,  

• Articles, 6 and 9 of the Planning and Development Regulations 2001, 
as amended,  

• Class 10, Schedule 2, Part 3 of the Planning and Development 
Regulations 2001, as amended  

• The declaration application and supporting information.  
• The Planning history of the site.  

 
Tipperary County Council has concluded that the ‘Erection of an unroofed fence 
arena for the exercising of horses together with a drainage bed or soft surface 
material to provide an all-weather surface for private use only’ is development 
and is not exempted development as the development is restricted by  



 

Section 9 (1) Restrictions on Exemptions of the Planning and Development 
Regulations 2001, as Amended, as  

- It would contravene a condition attached to a permission under the Act;  
 

- It would comprise development in relation to which a planning authority 
or An Bord Pleanála is the competent authority in relation to appropriate 
assessment and the development would require an appropriate 
assessment because it would be likely to have a significant effect on the 
integrity of a European site,  

 
Advisory note to applicant  
The application form refers to an ‘unroofed fence arena’.  
The applicant has not provided any elevations of the proposed fencing etc 
therefore it is not possible to ascertain whether the height of any such 
structure would exceed 2 metres as set out in limitations under Class 10, 
Schedule 2, Part 3 of the Planning and Development Regulations 2001, as 
amended. 
 
NOTE: Any person issued with a Declaration of a Planning Authority may refer 
the Declaration for review to An Coimisiún Pleanála, 64 Marlborough Street, 
Dublin 1, within four (4) weeks of the date of issue of the Declaration and on 
payment of the prescribed fee. 
 
 
Yours sincerely 
 
 

 
___________________ 
for Director of Services 




